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Issued by Assistant Commr STC, Service Tax, Ahmedabad

31cfic1cf>t1f 'cf>T -=rr, 1{ci: t@T Name & Address of The Appellants
M/s. Contis Tehnologiespvt Ltd Ahmedabad

~ ~ 3rr?gr orig€ at{ ft anf@a Ufa IT@rat at 3rl Rafa var a a
~%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

tar zyc, rr zgca vi hara arlla -urn1f@raw al 3r#ta:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal::.

faRta 3rfe)fr,1994 c#l- l:fRT 86 cB" 3@7@~ cBT ~ cB" 1:fR=r c#l- \i'fT "flcITTfl- :­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a &1flu fl #tr zye,r zca vi tarns 3fl#tu nznf@raw 3i. 2o, #ea
i:;1R9cc1 cf>Rlh:l0 --s, ~ "fll'<, 31l:!l-Jcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-,0 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) sr4)#ta +mnf@raw at fafh orf@)fa, 41994 c#l" l:fRT 86 (1) cB" 3@7@ ~~
Pllll-Jlc!C'1"1, 1994 cB" f.TTr:r 9 (1) cB" 3@7@ frr~ tBl+f ~.tl- 5 if 'cfR ~ if c#l- \i'fT
if vi s rer fkra a? a f@sg srfh at n{ zl art fa#
3hf Gt afeg (n a ya raft m 'ITT<fi) 3lR x-IT~ if ftR=r x-Q:fR if~cnT~o ~~
t crITT cB' ~- fll4\i!Plcfj aF-r ~ cB' rljjljq1d aerrzr cB'I aif@ha a grr # xiil=r
i uef ara t lWT, 6llTGf cJfl- lWT 3lR WITTIT ·ran u#far a; s ala znt Bffif cplf t agi qg
1 ooo/ - pf) ft @hf Get hara st lWT, 6llTGf cJfl- lWT 3lR wrrm ·TIT uifn Eu5 GT zIT
50 ~ 'flcp 'ITT t'IT ~ 5000/- pl ca#t a)f usi hara at TJPT, Glff\il" cJfl- lWT 3lR WITTIT 7n:rr
uif nu; so cg uT Um unat & asi u, 1oooo/- #hr hurt zgtf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-,
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, . . .

0

,

Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is mq.r-e;?~,£:,·i,/,,~ .
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service/{,$~)3 =. · -1<0~ , ..

& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of cro,s.ti~o/~{'\f \1\
bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bahk o ~Y\'.:~ ;: :,. :
the place where the bench of Tribunal is situated. · \({ 0.,,_ 6.>~ 5-!:; !
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c:> Provided further that ttie provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) a111ount payable under Rule 6 of the Cenvat Credit Rules.

am aqrf qz f enr ah muur fart (ai. 2 3f@1frzr, 2014 as 3r r qt fl
311:n~;:r ,;nfll,r,rlJ c); WT!'J R2at@farat 3rff vi 3141a"I .=it'i (,lal I

4\1) In view of above, an appeal against this order shall lie before the T!ibunal on
payment of ·10% of the duty demanded whe1e duty or duty and penalty are in dispute, 01

penally. where penalty alone is in dispute.

4(t zraaaf ii, sr 31rr it, fa 34qr If@raUrparer si area 3rrur Ia1 av
lllmfuc m ar >1T'T \l!W ,wW"'$ rn% •r@l'f "' 31\,:~ inmr zysfaff2aaaus
10% parauRR 5anpas#rel

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 \No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which ts also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provtded the
arnount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

4. ,tr,r pa, a4hr3aa vi vars 30in flaw (a@ta h ff 3rfri m,1ral '1
a.4a 3uz arr 3f@1frzra, r&yv & '1IU ,4'1i i, 3ioa\o fl@\<l(,tl<m-a)~ a olS(a o,V $f,e,,li

asl (l;;<i<J;, oC,"'.ao,v ;ai $1 fl@\<!~. "<s $1wr " i, 3fifa\o-q;) >fi oil'[<i?r ~ t, lllU
f.ll<m $1 ~ ,Jfr-aifu-....., ,if.'\m'\ i, .,m flr, "' "'" ij; 3i,P\n-$1 ai.\moll 3{ilfi\1'I l;,i ufiI
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3. <ll•n '!Jc<li,= Wo' mi 2aa an9)4tr znrznfer#wt (a,rffafe) fzmra6@, 1o2 ii fl
,r< 31'<1 wmm 'l1'loTT <ITT m'<!ftr<l <IWS <II'" fnnii al 3it 9 sat araffa f@hn Gira1 &l

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudicaUon authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act,1975, as amended.

2. 1"'1m\'\I,@ "1fll]cf!i '!"" 3Tlilf'IWJ, 1975 <I\\ ,@1 q sr4pal-1 sfafa fifRa ,
a1gar qu 3mt vi err hf@earl arr2r 4 ft & sS 6.50 y- h lITT "1fll]cf!i '!"" ~
·;;11TT -g°'FIT 'E!tf%"1:! I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.

:: 2 ::
(iii) fcR\'r.l 3T~'1.1994 '$'r filff 86 a4 uu-emrii vi (2) a 3if an@ha tar
f.r<r-TTcl"R!. 1994 8 [am o (2) # affa faerfRa mf a.€)-7 1'.i c#t '1fT ~ 1{ci ~ ml1:!
3Trp@4841a Um gr<ca (gr4ta) a arr?r a4 fa (0IA)(si amfr uf &hf) sit '9
3114"'f. mwf<li / "" 3llw@ """' ,,., -0,aft,, ""'"' '!"", ,i,!\cfl,j~ <ITT 3ll<IG"I """'
a fr2r ta gg arr?r (oi0) '$1 >tfcl 'l)-~ i?rfr I
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ORDER IN APPEAL

1. This order arises out of the appeal filed by M/s Contis Technologies Pvt.

Ltd., Sheraton Complex 301-302, Polytechnic Road, Ambawadi, Ahmedabad

380009 (hereinafter referred to as 'the appellant') against the Refund OIO

No. SD-02/Ref-289/DRM/2015-16 dated 21.03.2016(hereinafter referred to

as 'the impugned order') passed by the Assistant Commissioner, Service

Tax, Division II, Ahmedabad (hereinafter referred to as 'the sanctioning
authority').

2. The relevant facts of the case are that the appellant had filed a refund

claim of the accumulated credit of Service Tax of Rs. 1,05,947/- on
08.12.2015 for · the period Oct 2014 to Dec 2014 with the Assistant

Commissioner, Service Tax, Division-II, Ahmedabad under notification

27/2012-ST dated 18.06.2015. Export proceeds was received in Bank A/c

Q;-- but BRC was not issued by Bank so appellant had submitted FIRC in claim

papers. There was contravention of condition stated at para 3(d) of said
notification as BRC was not submitted along with the claim and even during
the PH. Claim was rejected vide impugned OIO holding claim time barred as

per Section 11B (5) (e) as claim was filed after one year of receipt of export

proceeds and for want of BRC (contravention of para 3(d) of Notification
27/2012 CE (NT). OIO was received on 25.04.2016 by the appellant and
claim is filed on 20.06.2016.

3. Being aggrieved with the impugned order, the appellant filed an appeal
·O wherein it is stated that-

I. They are exporting 100% service and have filed refund of accumulated

input credit in terms of Notification 5/2006-CE (NT) dated 14.03.2006

issued under Rule 5 CCR, 2004. Time limit prescribed u/s 11B does not
apply to credit accumulated due to export and claimed as refund under

Rule 5. Section 11B is applicable for refund of duty paid. In support of
their contention appellant has cited judgment in case of Swagat
synthetics Ltd. Vs. CCE [ 2007 (220) ELT 949 (Tri. Ahd.) ]. Said
judgment is upheld by Hoh'ble High Court of Gujarat 2008 (232) E.L.T.

413 (Guj.). They also relied upon judgment of Hon'ble High Courtpf3j
Madras in case of CE Vs. GTN Engineering -[2012 (281) E.LT. 48 i@
(Mad.)]land Judgment of Contor Appreals Vs. Commissioner •
Customs, Banglore • »

er,
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Adjudicating authority has erred in law while rejecting the refund claim
on non-submission of BRC. It is pertinent to note that FIRC, which
certify inward remittance, and CA certificate, which is very basis for

issuance of BRC by bank has been duly submitted to the department

but still they failed to give credit to the same material or allow

condemnation for submission of BRC.
III. Refund for the period 01/01/2014 to 31/12/2014 was filed on

08/12/2015, thereby delay of 3 months from the expiry period as

defined under section 11B of CEA, 1944.

4. Personal Hearing in the matter was held on 14.09.2016, wherein Mr.

Khanjan Chhaya, CA appeared on behalf of the appellant and reiterated the

contents of the appeal memorandum. Also submitted written submission

during the course of hearing wherein it is stated that-
"The appellant applied for issuance of BRC on 10/08/2015 followed by
reminder notice on 08/10/2015, follow up calls and e-mail communication.

Eventually, The Bank issued BRC on 18/04/2016, about 8 months from the
application which prevented the applicant from furnishing BRC to original
authority while applying for refund claim in pursuance of Notification NO.
05/2006- CE (NT) dated 14/03/2016. However the appellant furnished
certificate from charted accountant and the statutory auditors of the

appellant certifying the realization of export proceeds instead as the

situation was beyond control of applicant."

5. I have carefully gone through the facts of the case on records, grounds
O

of the Appeal Memorandum, and oral submissions made by the appellant at
the time of personal hearing. I find that claim is rejected on (a) limitation

ground and on (b) non- submission of BRC ground.

6. First I take up the limitation ground. Appellant has relied upon various
judgments to prove his point that Section 11B of CEA, 1944 is not applicable
for refund of accumulated credit under notification 27/2012-CE (NT). I find
that judgment in case of Swagat synthetics Ltd. Vs. CCE Surat [ 2007 (220)
ELT 949 (Tri. Ahd.) ] is delivered for the deemed credit accumulated due to
export is refundable in terms of Notification No. 29/96-C.E. Said judgment is
upheld by Hon'ble High court of Gujarat 2008 (232) E.L.T. 413 (Gui.). It W@8,@,227;
a case relating to sub-Rule (13) or Rule 57F of central Excise Rules, 1%f%y ?};
said judgment case of Swagat synthetics Ltd. though upheld by Hon{be <% ?1

h
~,~'6 s 9~t::•'Hig Court of Gujarat has been reversed by Hon'ble High Court of Made #9s o,

vide decision reported at 2012 (281) E.L.T. 185 (Mad.) in case of GT~~~~~~-/
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Engineering 'Ltd. delivered in case of refund of accumulated credit in terms of
Notification 5/2006- CE (NT).

7..In the case of GTN Engineering Ltd. (supra), the Tribunal [2010 (259)

ELT 625 (Trib. - Chennai)] had decided that the time-limit prescribed under

Section 11B will not apply for granting refund under Rule 5 of Cenvat Credit
Rules, 2004. Revenue had appealed against the said decision before the

Hon,ble High Court of Madras and the Hon'ble High Court of Madras vide

decision reported at 2012 (281) E.L.T. 185 (Mad.) set aside the order of the

Tribunal and held that the time-limit as provided in Section118 will apply.

8. I find that Judgment of Cantor Appreals Vs. Commissioner of Customs,
8anglore are regarding refund accumulated CENVAT credit at the time of de­
bonding for 100% EOU. I firid that said judgments are not squarely
applicable to present refund case as refund is filed under Notification

- 27/2012- c ov.
9. Appellant in appeal memo has stated that refund is filed under

Notification No. 5/2006-CE (N.T.) dated 14 March 2006. Notification No.

5/2006-CE (N.T.) is superseded by new Notification No. 27/2012 CE-(NT)
from 18.06.2012 hence present claim is governed under Notification No.
27/2012 CE-(NT).

10. Para 3(b) of Notification 27/2012 CE (NT) itself states that time-limit as
provided in Section118 will apply for claiming refund and documents
specified has to be submitted. Said para 3(b) is as below-

0
"The application in the Form A along with the documents

specified therein and enclosures relating to the quarter for which

refund is being claimed shall be filed by the claimant, before the

expiry of the period specified in section 118 of the Central Excise
Act, 1944 (1 of 1944)."

11. In view of my above findings I conclude that Section 11B of CEA, 1944

is applicable for granting under refund of accumulated credit under
notification 27/2012- CE (NT). I find that appellant has not filed claim within

one year of realization of export proceeds and Appellant has also confessed
in appeal memo itself that that there is delay of 3 months in filing refund

claim..•..
', -"··:-/·;,,------ ...... ./,i' __ ,.

12. In Bechtel India Pvt. Ltd. V. Commissioner of Service Tax , the Hon'bli( 'f' \< j
Delhi CESTAT while applying the provision of erstwhile export of service rules.] $) l9d
had held that export of services is completed only when all conditions fbr,;0•~ *
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export of service in terms of the Export Rules are fulfilled. Accordingly,

relevant date for the calculation of limitation period in case of export of
service was held to be the date of receipt of payment in foreign convertible

exchange. Similar view was held by the Hon'ble Mumbai CESTAT in case of
CCEversus Eaton Industries P. Ltd. [2010 (12) TMI 71 - CESTAT, MUMBAI]

and Clearpoint Learning Systems (I) P. Ltd. versus CCE [2015 (6) TMI 749 ­
CESTAT MUMBAI].

13. Time limit given in statue is requires to be followed strictly to avail the

benefits. Once a period of limitation was prescribed in the refund notification

for submitting the refund application that would necessarily govern. My view

is supported by judgment of The Apex Court in the case of [ACC Vs. Anam
Electrical Mfg. Co. [1997] 90 E.L.T. 260 (SC)] wherein it has been clarified
that any appellate court, civil court, high court cannot extend the period of
limitation and such a direction will be illegal. Likewise in the case of [Brite

Neon Signs V. Commissioner of Central Excise, New Delhi [2002] 149 E.L.T.
330 (Tribunal Delhi)] It has been observed that Tribunal has no discretion
under Section 11B to condone the delay involved in the filing of the refund
claim. I am in complete agreement with adjudicating authority rejecting the
claim on limitation ground. I hold that refund is not grantable on limitation

ground.

14. Now I take up the second ground i.e. non-submission of BRC. Point to
be decided is whether or not refund is grantable on FIRC instead of BRC. In
the new era of Service Tax effective from 1st July, 2012, a new Rule 6A is
incorporated in Service Tax Rules, 1994 (Nati. 36/2012-ST) for governing
the provisions of export of services. It is evident from the provisions of Rule
6A of Service Tax Rules that service can be considered as export of service
when the amount is received in foreign convertible currency. FIRC is issued

against any receipt of amount from foreign countries by a bank to their
customers. It can be an advance payment against export proceeds, ocean or
air freight, or remuneration or wages under consultancy charges or for any

other reasons. FIRC can be obtained whenever you receive an advance
amount against exports or services therefore it is not proper document to

claim refund under notification 27/2012- CE (NT). There is requirement

under para 3(d) of Notification 27/2012- CE (NT) that BRC is to be
submitted along with claim. BRC means Bank Realization Certificate issued-%?j$7WR4$,0$ s°',
by bank to their customers against any specific documents. Normally BR t$ ea?}
issued by a bank to their customers who have been in to export business ~ :;cj ls I

each shipment of export proceeds. Bank Realization Certificate BRC is 1ssu8 '5,· "o 9·5z>

-o
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0 16. The appeals filed by the appellant stand disposed off in above terms.

_waw«
(3HT ?Ta)

31rz1#a (3741T - II)
..::>

by the respective bank who received foreign amount for exporters. After
receiving the amount under each 'shipment, the exporter approaches their

bank and submits the proof of exports and FIRC details (Foreign Inward
Remittance Certificate) to obtain a BRC under each shipment.

15. In view of above discussion I conclude that without submitting BRC it
can not be proved that remittance is of export of service. Appellant has

produced the zerox copies of BRC downloaded from DGFT web-cite. BRC is

issued by the respective bank who received foreign amount for exporters. In

absence of valid BRC issued by bank I am unable to extend the benefit of

refund. I hold that refund is not grantable for non-submission of valid BRC.

Appeal is rejected on limitation ground and on ground of non-submission of
BRC.

16. 314iaaai arr za Rt a{ 3r4lit ar fqzrt 3q#a ala far sar ?1

0

ATTESTED

#ye
(R.R. lTEL)
SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.:

M/s Contis Technologies Pvt. Ltd.,
Sheraton Complex 301-302,
Polytechnic Road, Ambawadi,
Ahmedabad

Copy To:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-IV), Central Excise, Ahmedabad.
7) Guard File.




